
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1895 ] THE COMMISSIONER IN CHANCERY. 485 



THE RISE AND FALL OF THE COMMISSIONER IN 
CHANCERY. 



To the practitioner who for years past has looked with wonder and 
alarm at the delegation by courts of their functions to decide questions 
of fact, to commissioners in chancery, and their oft-repeated declara- 
tions that the finding of the commissioner was final and conclusive un- 
less it was so obviously erroneous as to almost shock both the common 
sense and the conscience of the chancellor, the recent deliverance by 
the Court of Appeals in the case of Shipman v. Fletcher* (22 S. E. R. 
458) is a vast relief, and the clear, strong opinion of Judge Riely gives 
a refreshing feeling which is not always communicated by judicial ut- 
terances. 

Now, commissioners in chancery are, as a rule, very good men, but 
it was never known that they were selected from those who stood at the 
top at the bar. On the other hand, as a rule, only young practitioners 
or older men who have not been able to lead as advocates or expounders, 
have been appointed by the courts to be commissioners in chancery. 
They are not, therefore, peculiarly fitted, as a class, to have bestowed 
upon them the solution of great questions for the decision of which the 
constitution and laws have established judicial tribunals and which 
were expected to be filled by the best talent of the bar. There was 
never, therefore, any good reason, but a lazy reason, why the conclu- 
sions of commissioners on questions of fact should have been regarded as 
binding upon the court before whom the same evidence was to be pre- 
sented, and there never was any authority in the courts thus to abne- 
gate their functions. 

The best argument for a law which should permit the courts thus to 
delegate their functions — that the commissioner was like a jury, and 
seeing the witness and marking his very manner and complexion, was 
best able to draw correct conclusions from the evidence — altogether 
begs the question as an argument that the commissioner has in fact such 
a function. 

Judge Riely disposes of the whole subject by two suggestions, which 
(boiled down) are as follows: (1) The same weight is not to be allowed 
to a commissioner as to a jury, because, under the law, the jury are 

* See Reporter's head-notes in this case, 1 Va. Law Reg. 373. 
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the triers of fact and the commissioner is not ; (2) There is no sort of 
authority for the court thus to delegate its functions. 

This learned judge expresses the conclusion of the court, and the 
rule for the present and future, in the two following sentences: 

" When, therefore, the commissioner has seen and examined the witnesses, and 
the testimony is conflicting, and his conclusions are clearly supported by competent and 
unimpeachcd witnesses, the court will not set aside or disturb his report, unless the 
weight of the testimony which is contrary to his conclusions is such, on account 
of the number of witnesses and the nature of the evidence, as to make it clear 
that the commissioner has erred ; " 

And, 

" But even in such case the court will review and weigh the evidence, and if 
not satisfied that the commissioner has reached a right conclusion, will overrule 
his finding." 

As the last sentence covers the whole ground and means that in all 
cases, even where the commissioner has seen the witnesses, the court 
will review and weigh the evidence and will disregard the finding of 
the commissioner if it does not agree with it, it is rather to be regretted 
that the court did not content itself with the latter of the two sentences 
quoted and wholly omit the first qualifying and excusing declaration. 

Inasmuch as we have at last returned to first and evidently correct 
principles, a review of the cases holding to the other rule may not be 
practicably profitable, but 1 think it will be at least interesting in the 
abstract to observe how the courts have climbed this ladder, getting 
by round after round higher and higher away from the truth, and evi- 
dencing, by the exact reverse of motion, the maxim faeilis descensus 
Averni. 

First, let me say that I do not believe that the circuit judges in Vir- 
ginia have ever exactly adopted this discarded rule. Having the right 
under the rule to reverse the commissioner wherever he was obviously 
and manifestly wrong, the judges have generally considered him obvi- 
ously and manifestly wrong wherever they disagreed with him, and 
they have generally only regarded the rule when there was a great 
complication, and perhaps a great deal of labor, involved in untangling 
conclusions reached from the testimony. The appellate courts, how- 
ever, have encouraged the growth of the rule and have quite frequently 
reversed the lower courts for disregarding it. 

The origin of the oft-repeated heretical views on this subject is traced 
to a mere side remark of Judge Staples in the case of Bowers' Adm'r 
v. Bowers et ah. , 29 Gratt. 697, 701, and it is a compliment more to the 
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reputation of that eminent Judge than it is to the discretion of those 
who have been led so far away by his casual observations. 

It was a long leap by the court when, in Stuart Palmer & -Co. v. 
Hendricks, 80 Va. 603, it declared, on the supposed authority of 
Bowers' Adm'r v. Bowers, that "the principle is well established" 
that " when a question of fact is referred to a commissioner, depending 
upon the testimony of witnesses, conflicting in their statements and 
differing in their recollections, the court must, of necessity, adopt his 
report, unless in a case of palpable error or mistake. ' ' This has been 
repeated in Virginia with more or less emphasis in the cases of Stimpson 
v. Bishop et als., 82 Va. 190, 204; Magarity v. Shipment, Id. 784, 787; 
Jones v. Degge, 84 Va. 685; Porter v. Young, 85 Va. 49, 54; Robinson 
v. Allen, 85 Va. 721, 727, and Bowden v. Parrish, 86 Va. 67, 69. In 
Porter v. Christian, 88 Va. 733, the court seems to go a step further 
when it declares that ' ' there is no safe method by which this court can 
decide between conflicting statements seen on paper. ' ' 

In Douglas v. Spoor, 89 Va. 279, the appellate court, in refusing to 
reverse, seems to give much more weight to the finding of the commis- 
sioner than it does to the decree of the lower court based on that find- 
ing. 

In Armentrout et al. v. Sluifer, 89 Va. 568, the whole body of commis- 
sioners in chancery has the satisfaction of knowing that jvhile the Court 
of Appeals rejected the finding of one of their number it was only de- 
clared that he had "palpably erred '' because his finding was based 
on " no evidence whatever, except conjecture and unsupported asser- 
tion." 

In Moore et al. v. Butler et al. , 90 Va. 685, the court appears to have 
placed equal reliance upon the commissioner's finding, although it says: 
" In this case the evidence cannot be said to be conflicting, the defend- 
ant having called no witnesses ;" and yet the conclusion of the com- 
missioner, which was thus sustained, was against the testimony of those 
witnesses who dfd testify. 

The rule is again rather strongly applied in Magarity v. Moore et al. , 
19 S. E. R. 260, where the court refused to allow an offset, because it 
had been rejected by the commissioner upon conflicting evidence. 

Our neighbor of West Virginia has held to something like the repu- 
diated rule in a long series of decided cases. 

As early as the case of Boyd & Co. v. Gunnison & Co. , 14 W. Va. 
1, that court declared that "it is a well settled rule of law that when 
questions of fact are submitted to a commissioner his findings upon such 
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facts should be sustained, unless the court is fully satisfied from the 
evidence that such findings are erroneous. ' ' Thus moderately put, the 
rule is approved by Judge Snyder in Graham v. Graham, 21 West Va. 
702. 

In Handy v. Scott, 26 W. Va. 710, 718, and in Rogers v. O'Neil, 33 
W. Va. 159, 165, this rule is again approved, but in the case of Fry v. 
Teamster, 36 W. Va. 465, the Court of Appeals of West Virginia makes 
clear a considerable difference between the length which that court was 
willing to go in favor of the views of the commissioner and the rule which 
has obtained in Virginia, when it says: " This court has several times 
held that, where questions purely of fact are referred to a commissioner, 
his findings will be given great weight, though not as conclusive as the 
verdict of a jury, and should be sustained, unless plainly not warranted 
by any reasonable view of the evidence." But this is much beyond 
what obtained with the courts before the invention of the later cases, 
and very much more than is sanctioned by the decision of the Court of 
Appeals of Virginia in the case of Shipman v. Fletcher. 

In Hulings v. Hidings Lumber Co. 18 S. E. R. 627, the Court of 
Appeals of West Virginia evinces a disposition to retreat somewhat 
from the advanced position taken in Fry v. Teamster; for it says: "If 
the testimony is conflicting, the court will rarely interfere with the mas- 
ter's decision on the facts, provided he made no errors of law which 
affected the result. ' ' 

If the Court had a right to disregard the finding of the commissioner 
at all in cases of conflicting testimony, it is to be supposed that it would 
do so whenever it regarded the commissioner as in error, whether the 
instances should be few or many. 

The difference in the views of the two courts is again shown by the 
opinion of the Court of Appeals of West Virginia in the case of Hart- 
man v. Evans, 18 S. E. R. 813, where Judge Holt says: "A good 
commissioner is the right arm of the court, and his services are indis- 
pensable to the due administration of justice in cases like this. The 
investigations and conclusions of a man of sense and experience as a 
commissioner have been found to be entitled to great weight. Hence 
the reason of the rule that every presumption is in favor of the cor- 
rectness of the decision of a master, and it is not usual to reject his 
findings, unless, upon examination, such findings are found to be un- 
supported or defective in some essential particular. " 

This might be very well if the court was always quite sure that the 



1895.] BUBDEN OF PEOOF IN EJECTMENT. 489 

commissioner was not only a ' ' man of sense and experience, ' ' but of 
more sense and experience than the judges on the bench. 

This is about the history of this heresy, and the length to which it 
was being stretched shows how grateful we should be to our appellate 
court for removing the tension. 

There is nothing to be desired in Judge Riely's opinion, unless it be 
that he should have omitted some words that indicate that the court 
will regard the finding of the commissioner as a stronger presumption 
than the well settled rule of common sense, that in all doubtful cases 
the presumption must be against him who has to sustain the affirmative. 
The real rule ought to be that, no matter what the finding of the com- 
missioner is, the court will decide the question according to the weight 
of the evidence, and if that be equally balanced, the ordinary pre- 
sumption, according to the burden of proof, will prevail. There is no 
authority that I know of, in law, for attaching weight to the finding of 
any commissioner that is excepted to in time ; for the courts and the 
juries are the only constituted triers of fact. The remedy for the ob- 
jection that all men are six feet high on paper consists not in delegating 
the functions of courts and juries to commissioners, but in bringing the 
witness personally before the court, in chancery as well as at law, when- 
ever the ends of justice demand it. 

E. T. Baeton. 

Winchester, Va. 



BURDEN OP PROOF IN EJECTMENT. 



So much of the recent decision of the Supreme Court of Appeals of 
Virginia in Reusens v. Lawson, 21 S. E. Rep. 347, as overrules Hop- 
kins v. Ward, 6 Munf. 38, has been discussed no little among the land 
lawyers of the two Virginias. 

It is claimed by many of them that the rule laid down in Hopkins 
v. Ward in 1817, in substance, that "those who shelter under an 
exception must show themselves within it, ' ' was applied to ' ' inclusive 
surveys ' ' and has been acted upon by the Courts of Virginia without 
exception, ever since, until the decision in Reusens v. Lawson. They 
assert, that it was settled by the Court in Hopkins v. Ward, that, in 
the trial of an ejectment case, the plaintiff was entitled to recover all 



